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Preface

The Victorian Justice system is a world leader éwedoping enlightened and effective
strategies for responding to criminal behavioumikising incarceration and providing a
range of community based alternatives has beefiradr& of this leadership. Consistent
with this approach, Jesuit Social Services propasesxtension of the range of program
options open to Magistrates in Victoria.

This report identifies the need to expand the sadpestorative justice in Victoria and

recommends a number of steps to achieve this emtipally, this report identifies the

need to allow more young adult offenders aged 1&btgears the opportunity to consider
participating in a restorative justice conferenGeoup conferencing in Juvenile Justice
has already been a proven success among adoleskte2303 Jesuit Social Services
commenced operating the metropolitan group conéengrprogram. This program offers

young people appearing before the criminal divissbthe Children’s Courts, who would

otherwise enter the Juvenile Justice system, thmrtynity to participate in a group

conference as an alternative to being placed anraational order.

Our current program brings together the young afées and victims of crime (or their
representatives) together with their families, éwvelop a plan that attempts to repair the
harm done by the crime and to prevent further afifieqn Through this process, 80% of
participants have been successfully diverted frbm juvenile justice system, and the
reparation needs of victims have been addressdzke§uently, in December 2005, the
Victorian Parliament passed the first legislativevsion for group conferencing in the
Children’s Court, to be rolled out in October 2006.

While this represents an important first step, ypuadults are also responsive to
restorative justice conferencing. Jesuit Sociali8es recommends expanding restorative
justice conferencing to those young adults agegezss and under, considered suitable
by the courts.

By implementing the recommendations made in tipsnte

* Young adults with no prior adult court appearanwesild be eligible to access
restorative justice conferencing through referrader the existingCriminal
Justice Diversion Program

* Young adults found guilty by the courts at the peetence stage may also be
referred to restorative justice conferencing.

» All sex offences and individuals committing seriatrimes of violence would
continue to be excluded from the program (as thieyirathe existing Children’s
Court program).



* Young adults would be required to complete thgdaration agreements prior to
the court approving diversion from court appearancerior to sentencing from
the court.

The program could be extended to young adults @&rem existing correctional orders
where, for therapeutic reasons, it was considemxopriate that a restorative justice
conference could assist in the young person’s ibfation and in victim healing.
Referrals could be received from victims or thedpnesentatives. This stage of the
proposal is based upon the existing post-sentenathgt program operated by the
Restorative Justice Unit in the Department of Cdive Services in New South Wales.

This report is the product of extensive consultatioth key stakeholders in the adult and
Children’s Courts jurisdictions and reflects a ltoeonsensus on the modifications
necessary to achieve a young adult restorativeegiptogram. As a result, it builds upon
the last ten years of restorative justice confarenpractice in the Children’s Court to

offer the adult courts a new sentencing alternatinag will meet with support from key

stakeholders.

By implementing these recommendations Victoria tres opportunity to enhance its
reputation as a world leader among progressiveirainustice systems.

I commend this report to you.

Julie Edwards
Chief Executive Officer
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About Jesuit Social Services

Jesuit Social Services is a community service argdion that believes in the underlying

value and dignity of human life. The organizatiolgages disadvantaged young people,
families and communities to promote their healtd amll-being and address their social

exclusion. This is done by forming relationshipsadsasis for the effective provision of

direct services, building capacity and effectingarope through policy, advocacy and

research.

The following characteristics flow from the pursaftour mission:

1 Respecting the value, dignity and rights of gaetson.
2 Establishing robust relationships to enhanceasaatlusion.
3 Developing programs that facilitate growth andrae.

4 Shaping public policy through research, advo@aay action.

5 Advocating with and for marginalized membersatisty.

6 Being committed to working in areas of unmet need

7 Embracing differences of race, culture and faith.

8 Expressing Christian values and the mission@fldgsuit Order.
9 Working collaboratively for the greater good.

Jesuit Social Services is a progressive, vibragamzation with over 100 employed
members of staff, and over a hundred active vokmsteWe work in some of the most
difficult and demanding areas of human servicelugliog the areas of crime, addiction,
mental iliness, long-term unemployment and entreddocial disadvantage.

We are also involved at the community level, wither city neighbourhoods in high-rise
public housing estates. We have a particular irmolent with the Vietnamese and the
Horn of Africa communities. Jesuit Social Serviddsough its policy and research unit,
is involved in public policy, research and advocamy behalf of the disadvantaged
members of our society.



We work closely with politicians, senior bureausrahd the media, because we believe
that collaboration in these areas is critical imgping about change and a more just social

order.

Specifically Jesuit Social Services operates tHeviing programs and services:

TheBrosnan Centre, named after the late Father John Brosnan, progdegort
and services for young people aged 17-25 yearsgbeiteased from youth
training centres and adult correctional faciliticBhe Brosnan Centre also
operates Perry House, which provides supported residential care young
offenders with an intellectual disability.

Community Justice Program, operates the metropolitan juvenile justice group
conferencing program for young people before thigl@n’s courts.

Connexions, provides intensive outreach support and counsefiragrams to
young people 16-25 years with a dual diagnosis eftal illness and substance
abuse.

XLR8 Mentoring operates in the outer southern and eastern regodns
Melbourne and provides mentors for young peopl@13rears who have been
involved in the juvenile justice system and arevileg care.

Communities Together is a community development program working towards
neighbourhood renewal with communities in the hiigle-public housing estates
in the City of Yarra. It includes thafrican Youth Project, which is based in
Flemington and works with young people and theainifes from Horn of Africa
communities.

Vietnamese Welfare Resource Centre is based in the high-rise housing estate
of Flemington responding to the needs of the Vietese Community

Gateway provides pathways to education, training and empkayt for young

people with complex problems. It includes the TOEbgpam (providing

adventure based outdoor experience and wildernesgrgms), the Arts and
Culture Program (engaging young people in the Vian@s and music studios)
and the Gateway Kitchen.

Parenting Australia provides a range of education, training and coasuit

services that aim to assist isolated, vulnerablrilfas with diverse needs.
Current programs include Conversation Starters Kimgr with vulnerable

families in times of transition), and Support affercide.



* The Ignatius Centre is the policy and research arm of the organizatibn.
focuses on policy issues relevant to our practieasa

What is Restorative Justice Conferencing for Young
Adults?

Restorative Justice Conferencing for young adut23 years involves a facilitated
meeting of the young adult defendants, their suppsrthe victims and their supporters,
(or their representatives), together with the pelinformant, the young adult’s legal
representative and other community representativVles.purpose of this meeting is to
address the current offences and prevent furthfending. The aim is to develop a
reparation agreement with the victim(s) that alladwe young adult offender to make
amends for their offence. Other benefits include:
* Providing an opportunity for the young adult to eqicresponsibility for their
offending in a real and tangible way
* Providing a safe mechanism for active victim inehent in the adult court
criminal justice process
» Empowering the supporters of the young adult ardvibtim(s), which usually
includes family members, through their involvemanthe resolution process of
the conference.

Young adult defendants who would otherwise rea@sapervisory order can be referred
to the program either via the existing Criminal @oDiversion program, (for first time
offenders or others who are deemed appropriatéhisrprogram), or at the pre-sentence
stage following a finding of guilt by the court.elteparation agreement must be
completed by the young adult defendant beforeitre¥sion process is completed or
before returning to court following the pre-senteradjournment. The court retains its
power to determine the final sentence it wishamfmse, after receiving a court report
from the convenor of the conference on the proaedgull outcomes, including the
reparation agreement and evidence of its full im@atation.



History of Group Conferencing in Victoria

The first Juvenile Justice group conference pilajgrt commenced in April 1995 and
was funded by the William Buckland Foundation (AN&istees) for the first three years
and operated by the then Mission of St James angblst (now Anglicare Victoria).
Over the next five years the program continuedgerate and was externally evaluated
by the University of Melbourne and other exterratgultants. These evaluations showed
that the program was offering something new toGhédren’s Court and was valued by
the court as part of its varied response to thesiaad deeds of young people.

The Victorian government accepted financial respmiity for the program in 1997.
Further evaluations were funded by the governmermompare conferencing outcomes
with probationary results and to further investiggagcidivism outcomes. These studies
found the program was popular with the courts ealded by most participants. The
rate of recidivism proved to be marginally bett@idwing a group conference compared
with existing supervisory dispositions with matchmmpulations. For group conferencing
cases, diversion results were exceptional. Over 8%oung people received a non-
supervisory order from the courts following a gragmference.

In November 2005, The Children, Youth and Familkes was passed by the Victorian
Parliament and provided for specific legislationaltow the Children’s Courts to defer
sentencing to allow a group conference to takeeplét October 2006 it is anticipated
that group conferencing will be expanded to alll@en’s Courts in Victoria.

Rationale for Young Adult Conferencing Proposal

In the Policy Discussion paper released in Noven20@5 by Jesuit Social Services, the
following rationale was proposed in support of tieed for a young adult conferencing
proposal.

 The adult court system should have access to aepragestorative justice
intervention that benefits victims, allows offensiéo accept more responsibility
for the harm of their actions and encourages conimunvolvement in the
development of credible reparation agreements lagidimplementation.

» The use of a conferencing rather than a mediatiadei strengthens social
cohesion. The communities of support which formuatbthe victims, offenders
and professionals involved, collectively work oasponses, roles and outcomes
in the development of a reparation agreement. Tnscess develops and
enhances positive relationships. These social mesaring informal support and



resources together with the formal professionalousses available to the
conference in a collective problem solving process.

Diversion from correctional intervention is a lilggdutcome for those young adult
offenders who complete their reparation agreemeniss is based upon the
experience of the Juvenile Court program and tlpe=eance of other Australian
and overseas adult court conferencing programginglrestorative justice.

Conferencing builds moral capacity in young adtit®ugh exploring the harm
caused by offending and implementing practical rafp@en agreements to make
amends to the victims.

Conferencing is a genuine diversion from corre@lantervention, as it requires
the voluntary consent of the defendants and theiivex participation in the
preparation for the conference, the conferencdf,itsrd implementation of the
reparation agreement. While the court ultimatedgides whether correctional
intervention is necessary, conferencing can proeidgedible pathway to avoid
involvement in the correctional system. It is not pseudo-correctional
intervention.

Young adults who have a greater capacity than i@nldo complete reparation
agreements. It is therefore more likely that vidimill receive reparation and
genuine apologies where young adults are involwedonferencing. The aim in
the young adult model is for reparation agreemeatde completed before
diversion or final sentencing takes place.

Higher levels of victim participation in decisionaking can be expected where a
victim-sensitive approach is practised, which emagas their appropriate
involvement.

How it might work

The following flow-chart outlines how cases coule teferred for a restorative justice
conferencing intervention. During the consultatmocess there was agreement from all
the key stakeholders that these points of entrp itite program were the most
appropriate. It was also suggested that the impiéatien process should take place in
two stages to allow the program to build communsitpport.

Two points of entry are proposed. One is via thesteyg criminal court diversion
program and the other is through the power of thetdto defer sentence for a period of
up to six months.
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Stage 1 Implementation - Court Referrals

Restorative justice conferencing provides an addal program option within the
existing Criminal Justice Diversion Program by piding Magistrates with the
opportunity to consider diversion for cases whermare significant sentencing option
may otherwise have been imposed.

S128A Magistrates Court Act 1989 Adjournment to und  ertake Diversion Program

Initial inquiries can come from police, police pecstors, legal representative

magistrates and the defendant
Defendant acknowledges responsibility after leggresentative has receiveg
full brief and advised their client of the risksdapenefits of the restorative justi
process

Same referral criteria as existing Juvenile JusBoeup Conferencing Program
excludes serious crimes of violence and all segnafés, but offences are mg

serious than existing diversion cases and requirsigaificant restorative

intervention if the defendant is going to receiwedsion

Criminal Justice Diversion Program Coordinator asee the defendant
suitable for diversion and likely to benefit frongeoup conference

Criminal Justice Diversion Program Coordinator reeg expressions of intere
from victim(s) for involvement in the restorativastice process and police ass
in contacting the victims

Police prosecutor and defendant consent to referral

Criminal Justice Diversion Program Coordinator ectd Restorative Justi¢

Conferencing Program to discuss the matter, estaddiapproval to proceed w

St
5ist

e

referral.

11



Magistrate hears application for diversion in chamband may adjourn the case
provided certain conditions are met. These include:

1. The defendant to “attend a restorative justam@&erence and be willing to implement a
reparation agreement arising from the conference”.
2. The court will receive a written report from tbhenvenor of the conference which
confirms the defendant’s attendance, agreement teeparation arrangement and
completion of the all the tasks involved in theagtion agreement.

l

| Restorative justice conference held | RestorativiiGisonference not held |
(Within eight weeks of referral)

| |

| Reparation agreement completed | Reparation agreemaenbmpleted |
(Within two months of conference)

Case automatically discharged by court oiif the defendant does not attend the
successful attendance at conference and conference or fails to complete the

completion of reparation agreement. No | reparation agreement, the matter is returped
conviction is recorded. to court for further sentencing.

12



The deferral of sentence referrals take place afitdmding of guilt by the court and
before final sentencing by the court. (The curr@htldren’s Court Group Conferencing

program becomes an option at this point of theesgsihg process.)

Section 83A Sentencing Act 1991 Deferral of Sentenc e or Pre-sentence Referrals
(Currently maximum 6 months deferral, Magistrate’s Court only, must be aged 18-
25 years.)

* Young adult offenders 18-25 years, pleading gualtg found guilty of offence
in the Magistrates Courts

* Same exclusions as diversion cases, no sex offemsEsious crimes of violence

» Offender makes informed consent to referral

» Usually legal representative proposes referral aft@sultation with their client

* Magistrate stands the matter down for an at-caurhédiate assessment to
conducted by Corrections Victoria Court Advisonafstwho may consult with
Restorative Justice Program as part of this process

» If staff finds the offender suitable, court is ashd immediately.

|

Court adjourns the matter for 6 months on the damrdihat the offender attends a gro
conference, attends appointments during the preparfar the conference and
completes any reparation agreement negotiateck ae#torative justice conference.
Other conditions may also be imposed.

|

Pre-conference preparation and consultation wignaoler, his/her support group,
victim(s) and support base, police informants, legaresentative, and other persons
affected or involved. Neutral venue hired — 6 weeks

|

Restorative justice conference held- 1-2 weeks |

|

Reparation agreement implemented- 3 months \

|

L.

be

Court report written — 1 week \

|

Return to court for final sentence - which takes eccount the process and outcomes
the restorative justice intervention and the peniamce of the defendant on deferral g
sentence.

5 Of

—
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Stage 2 Implementation

Therapeutic Post Sentence Referrals

At Stage 2, young adults on existing correctiorrdiecss may be referred as part of their
rehabilitation or case management plan. Victimghair representatives can also make a
referral on a voluntary basis. The current NSW aghalst-sentencing program operates
at this stage of the sentencing process. Refeo@tse primarily for therapeutic reasons
(e.g. victims seeking closure), and can includg gerious offences.
Referral criteria:
* No court involvement, no diversion, voluntary reéés
* Young people aged 18-25 years on correctional syg@mmunity based or
custodial (no offence exclusions at this stage)
» Custodial orders can be prior to release or onlparo
» Referrals can come from victim(s) or their repreéaewves, offender or anyone
involved with the offender such as a case supearagsprison chaplain.

Reasonsfor referral

Following referral, assessment and briefing is cateld by Restorative Justice

Convenor to determine whether a restorative justicéerence would be an

appropriate response. Reasons may include:

» To assist case management objectives

» For personal development of the offender

* To reduce recidivism

» Ifitis likely that the victim and offender willdve more contact, there may be a
need to negotiate an agreement regarding contactgments and prevention o
further offending

» Offender wants to take active responsibility faopactions as part of his/her
rehabilitation objectives.

-

|
Assessment
Motivations and expectations of all parties areefidly assessed. The views of
correctional case managers are consulted in teesagent. Realistic objectives ar
determined for the conference. These are negdtaité all participants.
* Assessment and briefing of the offender and theperters
» Decision made to proceed
» Assessment and briefing of the victim(s) and tkapporters
» Decision made to proceed
» Assessment and briefing of what professional supg@oe required for a
successful conference (i.e. police, Legal and/feeiotommunity representatives)
» Decision made to proceed.

[¢)
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Restorative justice conference held or not held \

l

Voluntary agreement implemented and monitbred \

The Values of Restorative Justice Conferencing

“The greatest risks identified by most critics ifwe implementation which fails to be
true to the values underlying restorative justitteis crucial that the values be clearly
understood ?nd frequently articulated to guard agaithe dangers of straying from them
in practice.”

Jesuit Social Services believes that the valuesestorative justice conferencing for
young adults will resonate with broad communityues of building relationships,
respect, responsibility, remorse, repair of haeuapvery for both victim and offender and
the prospect of restoration for the offender. Theakies highlight the intention of
restorative justice to more closely reconcile tlomsequences of offending with the
impact on victims and the community. While restoatustice conferencing operates
within the criminal justice system, it is a voluntaliversionary strategy and there are no
sanctions applied within the program other thanliegiion of correctional intervention
by the court, if the young adult offender doescmtplete the reparation agreement.

The values expressed in restorative justice conéémg are identified in Diagram 1 of Pg
20. These are:

» Reéationships

At Jesuit Social Services our primary aim in Comityudustice - the name of our group
conferencing program - is the “building of relattips”. Crime involves the violation of
people, property and the relationships that exetiwben and within these entities.
Restorative justice views crime from this perspectiand the violation imposes
obligations and liabilities on various partieshe incident.

! The assessment procedures are based upon the ymexéallowed in theNew South Wales Restorative
Justice Unit Department of Corrections Draft ManaélProcedures Victim Offender Group Conferencing.

2 Building Community Support for Restorative JustRrnciples and Strategies by Kay Pranis ( preVious

Restorative Justice Planner Minnesota Department ©brrections). 2000 (Available at
www.realjustice.org)
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Our priority in bringing together victims, offendeand their affected communities is to
ensure their emotional and physical safety. WHikartparticipation in conferencing is

voluntary, all parties involved are well informexddaprepared by trained facilitators. It is
a great challenge to all participants to have tberage to attend a conference. It is
through the acknowledgement of our “collective \aeulbility” as flawed human beings,

who need others in order to survive and prospet, dhsolidarity is created. This enables
the group to work together to heal the impact & tiffence and create a powerful
resolution to the particular circumstances of tfierces.

* Respect

In a group conference everyone sits in a circle dilcle is symbolic of the equal right of

every human being to be treated with dignity argpeet. All human beings are capable
of error and improvement. Those most affected leynidrm are given priority in speaking

— for example the victim(s) and their supportersl déime supporters of the offender.

Rarely are their voices heard in the criminal gestgystem.

Cultural and spiritual differences of all particijpa are considered in the preparation and
design of the conference. Decision-making at theference is handed over to the

participants. The participants are empowered wiformation from the professionals (

e.g. the police, legal representatives and commumibfessionals) but professional

domination is avoided.

The process and guiding rules of the conferenceespéained by the convenor prior to
commencing, and agreed upon by all participanternsure transparency in decision-
making and fairness in the process. Any agreedoouts must be considered fair, no
more onerous than existing court sentencing outsoara must avoid any stigma.
Victims are not exploited as props for a programerdged primarily for the rehabilitation
of offenders.

* Responsibility

The group conference cannot proceed unless thegyadult offender(s) have accepted
responsibility for their contribution to the offesmcand its harmful impacts. This
acceptance is an active response, where the caoterg holding them accountable. They
must tell their story of the offence which involveEsvning up” to their involvement and
telling the truth of their involvement.

But it is not only the offender that responsibilfalls upon in restorative justice. Truth
telling affects everyone at the conference andpatticipants are encouraged to speak
honestly about the incident and the harm and hovhdal its effects. Community
members take responsibility by participation inoflective problem-solving process that
involves the acknowledgement of other participaptn and suffering. Responsibility
involves being accountable for the implementatibouicome agreements. The proposal
to locate the young adult conferencing programod lkliversion and deferral of sentence

16



stages requires thgoung adult offender to complete the outcome reparation
agreement prior to the court agreement to diversion.

e Remorse

A group conference provides the young adult offendéth an opportunity to
demonstrate genuine remorse to the victims and gporters. This can be a very
powerful moment in the conference and it also mtesithe victim with an opportunity to
accept the apology and demonstrate forgivenesenGifiere are multiple expressions of
apology and remorse made by the young adult offeddeng and after a conference in
the informal proceedings that take pfacEhere is no obligation on the victim to accept
any apology or expression of remorse on the pathefoffender, although this often
happens.

This expression of remorse is also extended inopibist-conference phase where the
young adult offender is frequently required to fatate and write a personal letter of
apology to the victim. This is sent to the victiaia the conference convenor, after the
magistrate has seen a copy of the letter.

Equally powerful in providing relief to the victimnd recognition for the harm done can
be the expression of empathy by the supportereeobtfender and regret for the impact
of the offender’s actions on the victim and theipgorters.

* Repair

Restorative justice conferencing provides an oppuaty for the young adult offender to
move towards repairing the damage that has beee. dére focus moves from the past
event of harm to the present capacity to heal dadhaglationships and harms. The
young adult offender is provided with an opportund “put things right”.

The active demonstration of remorse is reflectethenreparation agreement, where the
young adult offender makes amends to the victima tangible, agreed outcome plan.

Victims are able to make suggestions for plansfeegliently the young adult offender(s)
and their support group take up these suggestididims can be compensated
financially by the offender making payments throwghintermediary party such as the
conferencing program (thereby protecting privadyictims can nominate a charity of
their choice, where a young adult offender mighebke to complete voluntary work for
a set number of hours.

The young adult offender may also undertake rejueraictivities directed towards others
affected by their actions, such as local commusit@ommunity professionals and the
support group for the young adult offender will &mtsupport the agreed outcome plan
and help ensure the plan is completed by the datgdriime or court return date.

% The South Australian Study noted this findinghit final report. See section 4 of this document.
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* Recovery

A group conference helps to resolve the impactrmhe on victims and communities.
There are usually many unanswered questions sutiogiany crime and the conference
provides a safe mechanism for victims and otherastoquestions and receive answers
from the young adult offender. Through the tellofghe stories of “what happened” and
“how people were affected”, participants are ablgain a more complete picture of the
events; in effect, the conference acts as a defgiefocess.

Restoration implies that things are repaired orengalod. The process from preparation
to completion of the reparation agreement is aimedtelping all the participants deal
with the harm and find resolution.

* Rehabilitation

The group conference also aims to deal with thab#ibation needs of the young adult
offender. Most crime is reactive and thoughtlesse Tonference forces the offender(s) to
reflect a number of times on their actions anddbesequences of these actions in the
preparation for the actual conference, and in nglementation of the agreed outcome
plan. Through hearing about the real and poweidalad and psychological impacts of
their crime on the victim, and on the supporterdath the victim and the offender, the
offender can forge a determination and resolvevtdaany repetition of such a harmful
act.

In addition, the conference highlights the unmetdseof the young adult offender and
other contributing factors relating to the offermmenmitted. Victims are partly motivated
to attend the conference because they want to ertsat there are no further victims.
This inevitably requires the conference to addteissin the outcome agreement.

While a conference is a micro-intervention and caraddress structural inequities in our
society which contribute to crime, it can harnebe tesources of the immediate
communities of care and support that surround tieéinv and the offender. As a
professional, the convenor can identify in the prapon stage “What are the successful
ingredients in this particular case for an effeetmonference?” and ensure that those
resources are made available to the conference.

* Restoration

A group conference can draw upon participants’ ésgtpotential through the synergy
created when a group is working as one on cregtigblem solving. The young adult
offender is given the opportunity to redeem himgledrin the eyes of those who care
about them most in the world.

At diversion stage, there is the hope that if tieeynplete the reparation agreement no

adult conviction is recorded against their namesthemoving the potential barrier to
employment that a recorded conviction may create.

18



At deferral of sentence stage, the court can diweihg adult offenders from correctional
supervision regimes after they have consideregartrérom the convenor on the young
adult offender’sparticipation in the group conference and their implementation of
the reparation agreement.

In the post-sentencing stage, the therapeutic valiube conference for the offender is
that it offers an opportunity to accept respongibfbr the harm done and to repair some
of the harm and move forward in their rehabilitatabjectives.

In all stages the victim and their supporters are able to acfiparticipate in giving their
account, ask questions concerning the offence(f}kemsuggestions concerning a
reparation agreement and contribute to the decisiaking process in the conference. In
addition they are likely to receive direct repayatirom the offender in the form of a
written apology, community work, financial restitut and symbolic forms of reparation
particular to the circumstances of the case.

The courts provide this opportunity for the peoplest affected by crime to participate
and the results of the process help the court dirsblution that redresses a wrong and
helps people recover their strength of charactet @mmunity.“Restorative justice
nurturei hope of healing for victims, change fofenflers and greater civility for
society’

* Restorative Justice in New Zealand: Best Praétant C Statement of Restorative justice Values and
Processes pg 3 at www.justice.govt.nz/restoratigtige

19



Diagram 1 The Values of Restorative Justice
Conferencing
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Feedback from Stakeholders

The policy discussion paper on the development gbang adult restorative justice
proposal was sent via mail to a range of stakelhsldad the documents could also be
downloaded from the JSS website vatvw.jss.org.au The responses received from
stakeholders who received copies of the ExecutivarBary and Policy Discussion paper
were very positive. Some agencies were suppotivechose to reserve their comments
should the government decide to propose such agrog

Response from Chief Magistrate lan Gray

Chief Magistrate lan Gray writesthe existing Juvenile Justice Group Conferencing
Program operating in the Childrens Court will betexded in 2006 with legislative
framework included in the Children, Youth and FasilAct 2005. This development
reflects the success of the program and its benéfityoung offenders, victims and
respective communities. The Magistrates Court oftovia is committed to the
development of restorative justice approaches me Wwith recommendations made in
2004 in both the Attorney-General's Justice Statémend the Court's Strategic
Directions Paper.

The Neighbourhood Justice Centre-to commence ifinQuolood in 2007 will provide a
responsive, problem-solving approach to breaking tlgcle of offending, governed by
principles of therapeutic and restorative justidée Moorabbin court complex, also due
for completion in 2007 will be comprised of six kawoms and is a project designed to
support the delivery of justice facilities by pmivig modern functional and secure
facilities”.

“I consider both the Neighbourhood Justice Centrel dhe new court at Moorabbin as

potentially suitable pilot locations for your proged program, involving up to 200 young
adult offenders. Subject to further consultationctinsider issues such as legislative
framework, referral processes, resources and acoodation, | offer my support for the

proposed initiative.”

Response from Crime Victims Support Association Inc.

Noel McNamara from the Crime Victims Support Asstion had the following
statements to make about the proposals containte ipolicy discussion paper.

“Having had the pleasure of helping the Jesuit Besdive Justice Young Adults

Conferencing proposal, we believe this innovativegmam is ideal for young non-
violent offenders up to the age of 25 years.
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One

For first timers, and as an enhancement to our texgsCriminal Justice Diversion
program that now exist in all Magistrates Courtsc@nference will allow victims- if they
so wish-to meet the offender at mutually convertiemgs at a safe location-This differs
from the current program where the victim is oniyeg the option to turn up to the court
at a specified time to suit the court. Most dontead because of that.

Two
At Deferral of Sentencing stage, after a findingyoilt but before sentence.

“Unlike the children’s court program, the young ddproposal requires the offender to
complete the reparation agreement in full priorhaving the matter dismissed by the
court at diversion or before receiving their firséntence upon return to court. This will
result in higher levels of victim satisfaction witlestorative justice because the
reparation must be completed before the court magdmal decision.

As the Crime Victims Support Association and Vi&iapport Agencies are involved, it
leads us to play a crucial role in conferences bgporting and representing victims, for
there will always be victims who do not want to hithe offender face to face but want
victim representation, and that they need to be pmoreated for their time and other
expenses in this essential service. Also, whemmvidon’'t wish to be involved, victim
support agencies attend conferences and do victwareness training. Victim Support
agencies has provided this service to the program.

Response by Victoria Police

Victoria Police indicated their formal support ftre proposal. “The Victoria Police
Youth Affairs Office has been extensively involvead the development of group
conferencing in Victoria and as such is supportiéhe concept for a similar restorative
justice model for 18-25 year olds”. They expressgerhope that a similar forum to the
Children’s Court Group Conferencing Advisory Contesat be established to be the
“driving force for the implementation of this modehere Victoria Police and other
government stakeholders would have a key roledrdévelopment of this concept”

They noted that théproposed model would need to be cognizant that pldlic
perception of sentencing for adults may not bewgpsrtive for older offenders as they
have been for the youth modelFurther, the key issue for Victoria Police isttliae
proposed model would havsignificant resource and financial implications both the
development and delivery of the modeks a result, Victoria Police supports the staged
implementation of the proposal as suggested ipdfiey discussion paper.

Response By Victorian Aboriginal Legal Service (VALYS)
While the Victorian Aboriginal Legal Service is amined about the general trend

towards more harsh sentencing, as evidenced byptbgosal to abolish suspended
sentences, it supports the extension of the egiskirvenile Justice Group Conferencing
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Program to young adults up to age 25 yedisey support the use dfessional
convenors and strongly support the recruitment &athing of indigenous convenors,
preferably from regional and metropolitan Victofia.

“The suggestion of consultation with RAJACS (Regiokboriginal Justice Advisory
Committees) is a sensible oMALS values the use of trained indigenous conveaors

consultation with RAJACS andufge Jesuit Social Services to give prominenceHhis t

issue on the basis that Kooris are over-representeghil and have a high breach rate
on community - based orders. In addition, Koorigerf do not benefit from mainstream
diversion initiatives.”

VALS were concerned about locating the programha triminal justice diversion
program due to police having a veto power and Kwdri people have a poor track
record of accessing this option. VALS also believiedt the requirement for no prior
convictions is a bigger impediment for indigenousstalians. They support it being
applied at the deferral of sentence stage. Perhli@pssolution lies in increasing the
participation rate of Kooris in the Criminal JustiDiversion Program with the help of
the program development and associated consultatak required before the young
adult conferencing program could commence. Chiegisteate lan Gray mentions the
need for specific project implementation work is Bupportive reply.

VALS did not support thegre-emptive exclusion of particular types of matteWALS
supports the primary objective of restorative gestconferencing as empowering of the
victim and the offender and their communities gbmart to act restoratively. Consistent
with this view, VALS statesthere is value in conferences being able to prateegen in
cases where the victims participation is not pdssitn this case the victims’ advocates
can play a useful role”

Response by Office of Children, Juvenile Justice and Youth Services Branch,
Department of Human Services

“The Juvenile Justice Group Conferencing Program to@ytransferable to an older
cohort of young offenders at the lower end of thetencing tariff. DHS experience
supports restorative justice being a deferral ohtsace option. It is not considered
suitable for more serious offenders due to dimimishkelihood of victim participation,
the increased risk of revictimization of the viceamd the increased difficulty of making
meaningful reparation to the victim. In additionrogp conferencing is a short-term
intervention, which has only limited potential tddaess the more complex, longer-term
needs of the serious young adult offender. A csuwittbility process is a useful method
of providing advice to the court to ensure apprafeitargeting of the program and in
establishing consistency of interpretation of egidoary offences such as “serious
crimes of violence”.

“DHS experience suggests it has been useful fandgrs to have at least commenced
implementation of outcome plans prior to returnitegcourt for final sentencing. DHS
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supports the principle that access to the progravdluntary and the inclusion of victim
awareness training.”

From Community Members

There was general support for the two locationstlier program at diversion and pre-
sentence and the staged implementation of the g@mséncing program. There was
support for the current court diversion staff to the gatekeepers for the diversion
program and for the legal advisor to receive a copthe police brief at the diversion
stage.

There was also support for using existing legistatind for new legislation which would

support the restorative justice intervention in libveger term. Corrections Victoria Court

Advisory Staff are seen as the appropriate cowtsady staff at the deferral of sentence
stage, providing they receive appropriate fundmgdrry out this task.

There was support for the implementation of theeoue agreement to take place before
the case was returned to court or diverted, rateem implemented after court, as in the
juvenile court program. There was support for ttaged implementation of the program,

leaving the post-sentencing program for a secoadgh

There was support for the court to remain the ot of any failure of the group

conference to reach an agreement on reparatiorctjvidiisame as the existing Children’s
Court program.) Similarly, the feedback suppotteel retention of the existing referral
guidelines for the program in relation to the yowdylt model. There was support for
excluding sex offences from the referral criteria.

The primary or overall goal of the program shoudddibout empowering all parties, i.e.
both victims and offenders and their respective moimties. There was also support for
the development of a pool of trained sessional gr@anference convenors from a more
diverse range of people, in addition to the futidiconvenor model.

Finally, there was agreement that restorative gasttonferencing should remain a
voluntary option for all parties, even when ordekad the courts. Victim awareness
training should be included in conferences where Wrctims refuse any form of
involvement. The enforcement powers in relatiorreparation agreements should be a
matter for the courts.

Recent Evaluation Results from Adult Conferencing
Programs

This section of the report looks at evaluation repeeleased since the Policy Discussion
Paper on the Development of a Young Adult Restegalustice Conferencing Program
in October 2005.
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* The Final Report (August 2005) on the Adult Restorative Justice
Conferencing Pilot in South Australia (produced by Flinders Univer sity)

The final report notes that significantly fewer temences were conducted than had been
expected. This is a common finding and is consisteth results from the recent New
Zealand Adult Pilots.

It supports the projections of the policy discussp@per that numbers can be anticipated
to be small (below 200 per year in Victoria). Tlssbecause of careful assessment
processes required and the challenge that resteraistice interventions presents to the
courts and the potential participants. The Flindénsversity Study, however, notes that

the significant increase in mediation referral®estern Australia resulted from the high

profile court-based approach of the mediation unit.

The general finding is that the conferences wereegdly highly successful by almost
any measur ement.

They recommend that the program needs a soundlaiges footing to protect
information in the conference in most circumstanddse importance of having a police
presence at the conference was highlighted, as Werevery high levels of victim
satisfaction with the process.

» TheNew Zealand Court Referred Restorative Justice Pilots (evaluated by
The Crime and Justice Resear ch Centre Victoria University, New Zealand)

This extensive evaluation of 192 conferences arldfenders referred to the program
took place in 2003/2004. It examined whether treg@m helped resolve the effects of
crime for the victims, increased victim satisfantitevels and reduced the rate of
recidivism by offenders compared with those undexga@onventional criminal justice
processes.

They found that 92% of victims were pleased theyktpart in the process. Satisfaction
levels for victims were high, but lower than thdse offenders. The recidivism rate for
conferenced offenders was statistically signifibafdwer than the matched comparison
group of offenders undergoing conventional coroewl supervision. Costs are
comparable to supervisory costs for an offender ¥8r months on a community
supervision order (the program from which it isemded to divert offenders).

Conclusion

The Young Adult Restorative Justice ConferencingpBsal builds upon the experience
and success of the Children’s Court Group ConfengnBrogram, which is expanding
statewide in 2006 under the legislative frameworkvigled in theChildren Youth and
Families Act 2005.
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It proposes that the young adult program be impteéete in stages. Thérst stage
createstwo entry pointsto the program:

An extension of the existing Criminal Justice Dsien Program that would allow
for restorative justice conferences to be ordeoedrfore serious offences with the
approval of Victoria Police and the court;

At the point of deferral of sentence (as currehyppens in the Children’s court
program).

The main features of the proposed modehtage One are:

No change to the types of offences referred toptiogram i.e. excludes all sex
offences and serious crimes of violence

No change to the participants in the conferencegss Victoria Police and legal
representatives to be full participants and infdramaproviders to the process

A commitment to increased use of both sessionalfalidime convenors with
increased capacity for Koori convenors and CALDv&gors

Consultation with Regional Aboriginal Justice Adwig Committees before
commencing any program

Young adult offenders to be required to complegerdparation agreement in full
prior to diversion or return to court for final $encing

Corrections Victoria to be responsible for coursdxh suitability assessments at
deferral of sentence stage

Criminal Court Diversion program coordinators toresponsible for referral of
cases at diversion stage

Victims to be adequately supported at conferencesvibtim advocates and
represented at conferences where face to facengsetre inappropriate. In other
circumstances, where no victim is present, victwam@ness training is to be
provided in the conference.

The adult court remains in charge of the oversagit approval of matters referred to a
restorative justice conference. It receives dedadleurt reports written by the convenor
on the process and outcomes of the conference. ahudt court determines the

appropriate final sentence in all cases. It is pseg that an advisory committee be
established, with an adult court Magistrate ascii@r and representatives from all the
stakeholders involved in the adult criminal justiegstem. There should be ongoing
evaluation built into the program to monitor pagant feedback and satisfaction, levels
and types of reparation achieved, and recidivigesréor offenders who participate in the
process.

The financial cost of conferencing requires thaghibuld be targeted at defendants who
would otherwise receive a correctional order. Tjustifies the time and effort and
financial cost to Victoria Police, Victoria Legalidh victims groups, and the provider of
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the conferencing program. It requires that caradessments be conducted at court to
ensure that only appropriate matters are refeoredréstorative justice conference.

At stage two, a post-sentencing voluntary program is proposedilar to the existing
NSW adult post-sentencing program. This stage anldble victims or offenders on
correctional orders to request a conference be. l&tdrectional Officers and other
personnel involved in corrections, (such as pridueplains and Prison Fellowship), often
play a significant part in promoting the prograngfective use in the healing and
recovery process. The primary focus duristgge two is to use restorative justice
conferencing to help the offender and the victinthie healing process and to prevent
further harm in the future.

There are considerable advantages to the Victademmunity from this proposal. We
know of no safer or better vehicle through whicbstamost affectetby crime can have a
say in how a matter is resolved. Through the cemfeing process, the healing potential
in making amends for the harm that crime createsun communities is significant.
Victims can anticipate receiving direct reparatittimough offenders taking more
responsibility for the impact of their actions. ®vhsuccessful, it is highly likely that the
offender will avoid an adult court record at theredsion stage or avoid entering the
correctional system at the deferral of sentenciages

Finally, with the establishment of the Victorian sésiation of Restorative Practices in

2005, Victoria has an association with consideralmddwide expertise in the techniques
and processes for successful restorative practidas. enables a thriving and diverse
community of restorative justice practitioners ® tbained and established in this state.
By adopting these proposals, Victoria would be agsbtrthe forefront of Governments

promoting adult restorative justice innovationgha criminal justice system.
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